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SWBT's witness testified that nothing in the zbove section reguires Sage or
Bireh/ALT to obtam a CIC but they must use a CIC in order for their intralATA cails to
be routed exactly like interLATA calls.®  However, as the Arbitrators have concluded
under DPL Jssue Nos. 1 and 4, Section 5.2.2.2.1.2 merely portrays the post-dialing parity
scegario in which intralL ATA toll calls and interLATA cails originated by a CLEC’s end-
nser customer are routed to the customer’s PIC choice; this section does not require that
the physical routing and trapsport of intralATA and interLATA calis be handled
identically. The use of 2 separate CIC by Sage and Birch/ALT to ensure that intral ATA
znd interLATA calls are treated identically {s unwarranted. Furthermore, the SWBT
witness testified that it would be technically feasible to route intral,ATA calls originated
by a Sage or Birch/ALT end user customer without the use of a separate CIC by Sage or
Birch/ALT after dialing parity is implemented if Suge and Birch/ALT use Southwestern
BRell's CIC¥ SWBT's witness also testified that SWET is using 9100 as its CIC to route
its intral ATA traffic.* The Arbitrators rule that Sage and Birch/ALT should be allowed
1o use SWBT’s CIC and the associated routing instruetions. The use of SWBT's CIC
would allow intral ATA calls handled by Sage and Birch/ALT for their end-user
customer to be routed end-to-end on SWBT's network.

SWRT claims that allowing a CLEC to use SWBT's own CIC would make
SWRBT the LPIC of the CLEC end user.” As explained above, the CIC is used for
routing, not for billing. SWBT’s witness agreed that it is technically feasible for a CLEC
10 route intraLATA calls after dialing parity is implemented using SWBT's CIC. Both
parties agreed that this is how Sage and Birch/ALT intral.ATA traffic is bemg routed

currently. To the extent SWBT believes it needs to differentiate between carriers using

® 14, a1 169-170,
B e 221222,

¥ 1d. ot 175.

¥ SWRBT’s Reply Briefat 11 (July 28, 1999).
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the CIC in order for it to provide intral ATA toll service to CLEC customers, SWRT

should bear all the costs associated with the implementation of a change.

If Sage and/or Birch/ALT decide in the future to use different routing instructions
than those used by SWRBT, Sage and Birch/ALT would heve to bear all the costs
associated with that change. The Arbitrators believe that such a change could be possible

in the evolving competitive market, once a carrler has a big enough customer base.

The Arbitrators also reject any requirement for additional business arrangements
by CLECs such as direct trunking or intercomnection with other carriers or additional
trunks to purchase a CIC or tandems. As discussed in DPL Issue Nos. 1 and 4,
intralLATA calls should not be routed in the same way as are interLATA calls, Further,
as discussed in DPL Issues Nos. 6 and 7, the use of UNEs should not be restricted once
intral ATA dialing parity is impiemented. This ruling is not intended to limit a camier’s
ability to make such arrangements; in the event a CLEC decides that it needs to route its
intral ATA traffic differently than the way SWBT routes .its intral ATA traffic, whether
through business arrangements such as direet trunking, customized routing or agreements

with another carrier, it should be able to do 50.°

B Tr. at 188-189 (Fuly 13, 1999},
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E. DPL Issue Nos, 6 and 7

DPL Issue No. 6: Is SWBT being compensated by CLECs pwrchasing unbundled local
switching (ULS), unbundled interoffice common/blended transport for their use of
SWET's network to provide inttalLATA toll service to the CLEC’s end users?

DPL Isste No. 7: Should Birch/ALT and Sage be allowed {0 use unbundled interoffice
common transpert from the tandem fo terminate an intralATA toll call from their end

user customer to 2 SWEBT end user customer?
1. Parties” positions

SWBT relies on Section 5.2.2.2.1.1 of Appendix ~ Pricing - UNE-TX to contend
that UNE c¢ommon transport may be used both to and from the tandem only prior fo the
Implementation of intral ATA dialing parity”®  After the implementation of dialing
parity, SWBT claims that Section 5.2.2.2.1.2.1 requires that UNE common transport be
used only from the originating unbundled local switch to the tandem (clement 2 in
Appendix A)™ The exception to this rule is if the CLEC has the end-user on both the
originating and terminating end of the intraLATA toll call; in such & case the CLEC could
transport the call using UNE common transport both to and from the tandem (elements 2
and 4 in Appendix A).”!

SWBT claims that allowing Sage and Birch/ALT to use UNE common transport
to terminate an intralL ATA call to a SWBT customer would create a pricing distortion in
tne intral ATA market. SWBT explains that Sage and Bircl/ALT would pay UNE rates
for tandem and terminating transport facilities at prices that are a fraction of what IXCs

¥ Direct Testimorny of Rachel Bernstein at 4-5, {hung 15, 1999},
* Id. at 6-7.

Nd at7.
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have to pay for the same functionality through access charges. SWBT argues that a
CLEC should not use UNEs to avoid the application of the access rate siructure and that
there is no distinction between intral ATA and interLATA traffic, relative to the

application of the access rate structure.”

Birch/ALT arpues that they compensate SWET for the UNEs they use to provide
intraLATA toll service to their end users.®® Sage claims that its compensation to SWBT
is for the various UNEs it uses and not for the types of services that Sage provides over
those UNEs.** Sage states that the blended transport rate adopted in the interconnection
agreement was specifically zmended to allow for intralATA toll calls to traverse
SWBT"s network.”

Sage and Birch/ALT also assert that, according to Section 2.4 in Attachment 6,
SWBT must provide access to all available UNEs without restriction. Sage and
Birch/ALT note that Section 2.3 in the same attachment states that 8 CLEC can use one or
more elements to provide any technically feasible feature, fimetion or capability that such
network element(s) are capable of pmviding.% Birch/ALT observes that 1t is corently
using the common transport UNE for transporting intraLATA toil calls that terminate to
SWBT end users and nothing in the interconnection agreement, FTA or FCC rules
prevents them from doing so after dialing parity is implemented.”’

#Jd, at 1314,

% Dvirect Testimony of Sean Minter at 13-14 (May 3, 1999)
% Direct Testimony of Gary Nuttall at 17 (June 15, 1999}
% Id. a1 9-10.

¥ Rebuttal Testimony of Sean Minter at 4-5 {June 24, 1999).

¥ 1d. at 13.
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L Discussion

The dispute in this proceeding is over the uses of UNEs and compensation -
whether a CLEC can purchase UNEs on the terminating side of an intralLATA toll call®®
and whetber access charges or UNE rates apply to these network facilities. The central
dispute appears to concern a Sage or Birch/ALT customer’s placing an intralLATA toll
call to 2 SWBT customer. All parties agreed that when a CLEC has local end user
custorners on the originatng and terminating end of the inral ATA toll call, the CLEC
couki purchase UNEs end-to-end” and pay SWBT UNE rates for ULS-O, common
transport, tandem switching, common transport and ULS-T. {(For simplicity, see clements
1,2, 3, 4 and 5 in Appendix A)'™ With respect to the situation in which a CLEC
customer places an intraLATA toll call to another CLEC customer or to another ILEC
customer, the CLEC could purchase UNEs up to the meet point'™, as arranged between
the CLEC and the other carrier, and pay SWBT UNE rates for these facilities.'®

Compensation in a pre-dialing parity environment

In analyzing the disputed scenario, it is essential to first describe the network
¢lements purchased by the CLEC and therefore, the compensation paid to SWBT for
completing an intral ATA toll call before the implementation of dialing parity. Before
implementing dialing parity, an intralATA call from a CLEC customer to a SWBT

% Specifically, elements 3, 4 and 5 {see nervork diagram, Appendix A).
% Ty, at 182-183 {July 13, 1999).

"™according to SWBT's interpretation of the contract, additional elements or business
arrapgements would be needed to complete such a call (elements 64, 6B, and pon-SWET tandem in
Appendix A}, However, all of the elements purchased from SWET would be UNEs. [See Tr. ot 133 {July
13, 1999).] As described in the Arbitators’ analysis of DPL Issue Nos, 1, 4 and 10, the Arbitrators reject
those arguments.

Wlrhe meet peint for billing can be considered as & demarcation point for purposes of
compensation. From this demarcation point on forward, access charges would apply.

102er at 54-57; 70-72 (Tudy 13, 1999).
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customer was routed using elements 1-5, as shown in Appendix A. The CLEC paid
SWBT UNE rates for efements 1-4'" and paid access charges for element 5.'% When
asked by staff to provide a citation from the interconpection agreement to justify these

rates, the Sage witness offered Section 3.2 of Attachment Compensation,'™ which states:

For intrastate iotral ATA interexchange service traffic,
compensation for termination of intercompany traffic will
be at tenpinating access rales for Message Telephone
Service (MTS) and originating access rates for 800 Service,
including the Carrier Common Line (CCL) charge, as set
forth in each Party’s intrastate access service tariff. For
interstate intral ATA service, coropensation for terrmination
of intercompany traffic will be at terminating access rates
for MTS and originating access rates for 800 service
including the CCL charge, as set forth in each party’s
interstate access service tariff.

Sage and Birch/ALT explained that, although Section 5.2 does not explicitly
maintain that 2 CLEC should pay access charges only for the switching and CCL.
elements and not for the transport element, it is their understanding that the meet point for
biliing is the front end (on the trunk side) of the terminating end office.’” Sage testified
that the same meet point for billing logic applies when Sage Interconnects with other
carrders.’” The SWBT witness agreed that Section 5.2 of Attachment 12 ~ Compensation
is the basis for charging CLECs access charges, '°°

" All parties agreed that instead of paying UNE rates for elements 2, 3 and 4, the CLEC can pay
SWET the UNE blended transport rate. [See Tr. at 160 (July 13, 1999)]. When the UNE blended transport
rate element was stipulated between ATET, MCY and SWET, an assumption was made Yonat 70% of the
calls are direct tunked rather than switched through the tandem, [See Tr. at 274-275 (Tuly 13, 1599,

e Response of Sage to Order No. 7 (July 12, 1999). Sage and Birch/ALT pay the access tate for
switching and Carrier Common Line {“CCL™). [See Tr. at 201 (Iuly 13, 1959},

1% 1Tr, a1 196 (Judy 13, 1999).
%6 14, at 158-200.
% Sage Briefat 12 (July 22, 1999); Tr. at 74 (Suly 13, 1999),

™ SWBT Brief 10-11 (uly 22, 1999); Tr. at 204 (Fuly 13, 1999).
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Compensation in a nost-dialing parity environment

The dispute concerning UNE usage and compensation for handling intral ATA
toll calls in a post-dialing parity environment is intimately tied to the parties’ fundamental
differences over which facilities are required to terminate intralLATA calls post-dialing
parity. SWBT contends that the contract requires identical routing and, therefore,
identical compensation for intralL ATA toll calls and interLATA toll calls in a post-dialing
parity environment. Sage and Birch/ALT, on the other hand, maintain that the routing
and the compensation for intral ATA toll calls should remain the same pre- and post-
dialing parity.

SWERT relies on language in Sections 5.2.2.2.1.1, 52.2.2.1.2, and 5.22.2.1.2.1 as
the basis for fts argument that the contract requires a CLEC to obtain a separate CIC,
route its intraLATA toll calls to a POP outside of the SWBT network and pay access
charges for the tandem, transport and switch/loop (elements 3, 4 and 5 in Appendix A) on
the terminating end of the intral ATA toll call. Section 5.2.2.2.1.1. of Appendix — Pricing
—TNE- TX states:

Until the implementation of intral.ATA Dialing Parity, [CLEC]
will pay applicable ULS-0O, ULS-T, signaling, common transport,
and tandem switching charges for all intral ATA. toll calls initiated
by an [CLEC] Port,

Section 5.2.2.2.1.2 of Appendix — Pricing ~ UNE — TX states:

After the implementation of intralLATA Dialing Parity, intral ATA
tall calls from [CLEC] ULS Ports will be routed to the end user
intral ATA Primary Interexchange Carrier (PIC) choice. When an
mterLATA toll cdll is initiared from an ULS port it will be routed
to the end user inerL ATA PIC choice.

Section 5.2.2.2.1.2.1 of Appendix UNE- Pricing states:
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[CLEC] may provide exchange access transport services to IXCs for
intralLATA traffic originated by or terminating to [CLEC] local service
cusgtomers, Upon request, using unbundled nstwork elements.  For
interLATA toll calls and inral ATA toll calls (post dialing parity) that are
criginated by local customers using SWBT unbundled local switching,
[CLECT may offer to deliver the calls to the PIC at the SWBT access
tandermn, with [CLEC] using unbundled common transport and tandem
switching to transport the call from the originating unbundled local switch
1o the PIC’s interconnection at the access tandem. When the PIC agrees to
take delivery of toll calls under this arrangement, then [CLEC] will pay
SWBT ULS-0 usage, signaling, common transport, and tandem switching
for such calls. SWBT will not bill any access charges to the PIC under
this arrangement. [CLEC] may use this arrangement to provide exchange
access services to itself when it is the PIC for toll calls originated by
{CLEC] Tocal customers using SWBT unbundled local switching.

Under SWBT's interpretation of these provisions, an intralLATA toll call must be
routed in a manner similar to an intralLATA toll call handled by an IXC. This would
force Sage and Birch/ALT to obtain a separate CIC. The cail would have to be sent to a
FPOP outside of the SWBT network, 1o a non-SWBT tandemn. This interpretation implies
that the CLEC would not be able to use UNEs from the non-SWBT tandem forward'®
and the compensation for using the network elements needed to complete the call would

be in the fomm of access charges.

The issue of routing has been analyzed at length under DPL Issue Nos. 1 and 4.
The Arbitrators rejected SWHT's position that the contract requires intral ATA toll calls
to be physically routed and transported in the same way as interLATA toll calls.
SWBT’s contention regarding the application of access charges for elements 3 and 4 in
post-dialing parity scenario flows from its position that the routing should be similar to
that of an interL.ATA call carried by an IXC. In light of the Arbifrators’ conclusion
regarding routing, the Arbitrators find SWBT's position regarding access charges to be

mmtenable,

1% Flements 3 (when the call returns to SWBT tandem from non-SWRT tandem), 4 and 5.
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The Arsbitrators also note that the last sentence in Section 5.2.2.2.1.2.1 uses
permissive language: “[CLEC) may use this arrangement to provide access services o
itself when it is the PIC for toll calls...”. Section 5.22.2.1.2.1 provides an option for

CLECs rather than imposing a requirement for CLECs to use this arrengement.

Other Contractual Provisions

It is necessary to consult other sections in the agreement to shed light on the
compensation issue. As was discassed earlier, SWBT, Sage and Birch/ALT agree that
Section 5.2 — Afttachment 12 - Compensation was the basis for the compensation for
intral ATA tolls calls in a pre-dialing parity environment. SWBT’s witness agreed that
Section 5.2 requires Sage and Birch/ALT to pay access charges only for the terminating
switching end office and the CCL access charge in a pre-dialing parity environment.!’®
SWBT contends that Section 5.2 requires that compensation for intralLATA. toll service in
a posi-dialing parity environment be the same as for interLATA toll service.!!! But
Section 5.2 does not make any distinction between compensation for intralLATA toll
traffic in a pre-lisling parity and post-dialing parity enﬁronnﬁent; moreaver, it does not
address compensation for interL ATA toll service at all.

Section 8.1.1 of Attachment 6 -UNE-TX defines common transpart as “a shared
interoffice transmission path between SWBT switches” Specifically, Section 8.1.1
provides that the UNE common transport permits a CLEC to utilize SWBT’s common
network between a SWBT tandem and s SWBT end office. Sectionn 8.1.1 neither
differentistes between the originating and terminating side of the routing scheme nor
makes a distinction between pre- and post-dialing parity environments, SWBT’s witness
agreed that there were no restrictions in Section 8.1.1 on the use of the common transport

UG ere at 201204 (huly 13, 1999).

W SWRBT Reply Brief at 4 (Tuly 28, 1999).
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UNE.'” When the SWBT wilness was asked by staff to provide the citation upon which
SWBT bases its UNE usage restriction,'” the SWBT witness referred to section
5222121 in Appendix Pricing — UNE.'" The SWBT witness provided no other
citation from the interconnection agreement or the FTA to support this position, but did
mention FCC's Third Order en Reconsideration.’™ At a later point in the hearing, the

SWBT witness testified that SWBT is not restricting the use of the common transport
-[}}Q'E_l'lé

Several provisions in the UNE-Attachment address the issue of use of UNEs.
Section 2.4 of the UNE Aftachment permits a CLEC to combine any UNE with any other
element, without restriction. Section 2.4.1 of the UNE-Attachment mandates that “when
[CLEC] orders UNEs in combination, and identifies to SWBT the type of
telecommunications service it intends to deliver to its end-user customer through that
combination (e.g., POTS, ISDN}, SWBT will provide the requested elements with all the
functionality, and with at least the same quality of performance ... that SWBT provides
through its own network o its local exchange service customers receiving equivalent
service, unless [CLEC] requests a2 lesser or greater quality of performance through the
Special Request process,..”

FCC Requirenments

M2 Ty, 2t 242.243 (Ruly 13, 1999),

W “The contract requires that Sage use the unbundled cammon transport directly between its own
end user and the access tandem.” [See Direct Testimony of Rache] Bernswein =t 7 (Tune 15, 1959,

W re at 240-241 (July 13, 1999),

U2 1d. ar 241,

Y ar 243-244.
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Tke Arbitrators alse note that the FCC has extensively addressed the issue of
appropriate use of UNEs and compensation for such use. The Asbitrators agree with
SWBT that the FCC found that, because loops and switches are dedicated to a particudar
customer ling, as 2 practical matter, a carrier that purchases unbundled loop and switching
elements will have to provide aceess to local servics, as well as interexchange services

and other services requested by that customer,'”?

However, neither Sage nor Birch/ALT
has disputed payment of access rates for the local switching and icop elements (element 5

in Appendix A) on the terminating end of an intraLATA toll call.''®

Such limits, however, were not placed on shared network elements such as
tandem switching and common transport. The FCC acknowledged that for shared
elements, carriers are purchasing access to a functionality of an ILEC facility on a minute-
of-use basis.''? A CLEC must have access to all of the features and functions of 2a UNE
in order to e able to offer services that compete with those offered by the ILEC.'?" The
TNEs should be provided under just and reasonabie terms and conditions that provide an
efficient competitor with a meaningful opportunity to compete.’” According to the FCC,
Congress intended the FTA to promote competition for toll services, as well as for local

exchange and exchange access services.'%

In its Third Order on Reconsideration, the FCC provided more guidance on the
use of unbundled dedicated and shared fransport in transporting interexchange traffic.

7 SWBT Brief at 8% (July 22, 1999); First Report and Order at Y357 (oops); Order on
Reconsiderarion st 9§12-13 (switching).

% Sage and Birch/ALT pay the access rates for the terminating Joop and end office switching. {See
Tr. at 201 (Fuly 13, 1999

1% First Report and Order at §258.
1. 2t {260,

2 g at 315,

1 g ar 9361,
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The FCC clarified that 2 carrier may use unbundled shared or dedicated transport to
provide exchange access service to customers to whom it is also providing local

service,'™

A posgible conelosion wounld be that the FUC sliows the use of &2 UNE
transport element only when the CLEC has the end user on the terminating end of an
intral ATA toll ¢all.'® Assuming this interpretation is valid, the Arbitrators note that the
FCC does not make a distinction between pre- and post-dialing parify environments in
applying this restriction on the UNE transport element. Another plausible interpretation
is that the FCC did not address the issue of whether a requesting carrier may use an
unbundled transport element to transport interexchange traffic to and from customers to
whom the requesting carrier does not provide local exchange service. It shouid be noted
that the FCC issued 2 Notice of Praposed Rulemaking (NPRM) following the Third
Order on Reconsideration, asking for comments regarding the use of unbundled shared
and dedicated transport to originate or terminate toll traffic to customers to whom the
requesting carrer does not provide local service.” However, the FCC has not settled
this issue at this fime.

But the FCC did address the isste of whether aceess charges apply to UNEs, In
its First Report and Order, the FCC concluded that section 251(c)(3) permitted IXCs and
all other requesting telecommunication carriers to purchase UNEs for the purpose of
offering exchange access services, or for the purpose of providing exchange access to
themselves in order to provide interexchange services to consumers.'® Furthesmore, the
FCC rejected arguments from incumbent LECs that requesting carriers using UNEs must
continue to pay access charges. The FCC found that when IXCs purchase UNEs, they are
not purchasing exchange access “services” and that access charges apply where

incumbent LECs retain local customers and continue to offer exchange access services 1o

12 Thind Order on Reconsideration at {38, 39,
12 SWBT Brief at 9-10 (July 22, 1999).
¥ Third Order on Reconsideration at ¥61.

128 pirst Report and Order at 1336,
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T{Cs who do not purchase UNEs.'¥ The FCC went further and explained that requiring
CLECs to pay access charges in addition to the unbundled element rate would create a
situation in which the ILEC is being compensated in excess of its underlying network
costs and would be inconsistent with the pricing standard for UNEs set in the FTA'?

Parity Issues and Competitive Implications

SWBT argues that allowing Sage and Birch/ALT to route their intral ATA traffic
using the comunon transport UNE on the terminating end of the call wonld create a
pricing distortion because CLECs can route calls at a fraction of the cost their IXC
competitors pay. Again, SWBT's analysis rests on comparing a CLEC (Sage or
Bireh/ALT) to an IXC. As the Asbitrators noted above, in & pre-dialing parity
environment, Sage and Bireh/ALT paid UNE rates for the common transport element on
the terminafing side of the call even if they did not have the end user cusiomer. On the
other hand, IXCs paid access rates when using an equivalent transport element.'” The
so~called “distortion” that SWBT complains of existed in the pre-dialing parity

environment and did not prevent the creation of a competitive toll market.

Adopting SWBT's interpretation of the contract regarding routing and
compensations could, arguably, address the disparity between IXCs and CLECs,
However, this approach, in turn, would create disparity between SWBT and CLECs and
could potentially impair the competitive telecommunications market. Sage and

Birch/ALT are slowly making mreads in the focal exchange market and % remam

Y pd at 4358,
128 1t at 9363,

" In a pre-dialing parity environment, an IC was able 10 carmy an intmLATA toll call if a
customer “dialed around.” [See Direst Testimony of Rachel Bemstein at 9-10 (June 15, 1999)). In suck a
situation, the intral ATA call was routed to a POP outside of SWBT s network and, upon returning to the
network, SWBT collected access charges from the IXC for the mansport element ending at the terminating
end office (element No. 5.
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competitive with SWBT, they must offer a full panoply of services to their customers.
Sage’s business plan, for instance, focuses on residential and small business custorners in
rural and suburban communities outside the metropolitan areas of Texas.”*” Sage offers

its customers packages of local, to]l and long distance services.!

* For Sage to accept
SWBT's position would mean an increase in the cost of doing business in Texas, both in
terms of acquiring additional facilities and the delay involved in implementing SWBT s
rouling requirements, and in payment of access charges. If Sage were 1o flow these costs
through to its customers, the customers may be left with little choice among
telecommaumication carriers. An IXC would not be able to offer these customers a
cheaper intralL ATA service, since the IXC itself would be subject to access charges and
SWBT has indicated that it does not plan {o offer intral.ATA toll service to CLEC

122

customers.”™ The CLEC customers may be lefl with little competitive choice other than

switching back to SWBT, the incumbent camrier, for local and mtral ATA toll service.

The Arbitrators find that the issue here is not parity between an IXC and a CLEC
but rather between an ILEC and a CLEC, both of whom are local exchange providers
serving as intral,ATA toll providers. A morg relevant comparison is whether access
charges paid by SWET are in parity with CLECs’ access charges.'” The Arbifrators note
that Sage testified that when a SWBT local end user customer places an intral ATA toll
cell to a1 Sage customer, SWBT pavs Sage access charges only for terminating local

switching and not for transport.”™  Therefore, SWBT and the CLECs are in parity’

regarding access charges, The nature of the traffic (intral, ATA toll service) before and
after intralLATA dialing parity remains the same. Therefore, parity between ILECs and

0 Pirect Testimony of Gary Nustall at $-6 (Fune 15, 1999).
Bl jd at 6-3.

132 peply Brief of SWBT at 11 {July 28, 1999).

1 SWBT Brief at 13 (July 22, 1999).

Wpr, 8t 237-238 (Fuly 13, 1999).

e !
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CLECs demands that, in a post-dialing parity enviromment, Sage and Birch/ALT be
aliowed to continue using SWBT's network end-to-end on a UNE basis and pay
terminating access charges only for the terminating switeh and Icop (element 5), as they

did in a pre~dialing parity environment.

Recent Commission Decision

The Arbitrators also rely on recent Comumission decision for assistance on this
jssue. Tn the Waller Creek Arbitration’” the Commission addressed the issues of UNE
usage and access charges bypass. Theé Commission allowed Waller Cresk
Communication (WCC), as a CLEC, to use the UNE dark fiber to offer exchange access
services to an IXC that transports interexchange traffic, regardless of who is serving the
retail, local end use customer. Regarding access charges bypass, the Comunission ruled
that the only relevant subsidy is the residual interconnection charge (RIC). The
Conunission required that, if WCC utilizes the UNE dark fiber, {or any cther UNE),
purchased from SWBT, to provide whelesale fransport service to a aon-CLEC IXC,
WOC must collest the RIC from that wholesale customer and remit it to SWBT, if SWBT
is serving the Jocal end user.”®® This should be done, the Commission ruled, until the
RIC is removed from SWBT’s iariffs in accordance with the Commission USK

proceedings.’”’

The Arbitrators note two differences between the issues in dispute in the Waller
Creek proceeding and in the current proceeding. The first difference is that in Waller

5 petition of Waller Creek for Asbitration with Southwestern Bell Telephone Company;
Complaint of Waller Creek Comunsication Ine. for Post Interconmection Agreement Dispute Resolution
with Southwestern Bell Telephone Company. Docket Nos. 17922 snd 20268,

% (yder on Reconsideration of Second Order on Appeal of Order Nos. § and 2 at 1-2 (June 10,
1999},

U7 The RIC for SWBT was eliminated by the Coromission on September 1, 1999, [Sze Docket No.
21184 Final Order (September 1, 1999)].




Daocket Nos. 20745720755 Arbitration Award Page 38 of 45

Creek, the transport element in dispute was dark fber, whereas in the current proceeding,
the transport element is commen transport. This difference is relatively minor, as both
dark fiber and comuron transport are sub-categories under the UNE interoffice transport

element and the Commission did not limit its award solely to dark fber.”®

The second noticeable difference is the use of UNEs for the provision of exchange
access by & CLEC as a whalesale provider, versus 2 CLEC as a retail toll provider. WCC
was allowed as & CLEC, in its capacity as a wholesale provider, to use UNEs to offer
exchange access services to IXCs. The Arbitratars nofe that a logical extension of the
Waller Creek award would be to allow a CLEC to use UNEs to provide exchange access
to izself if the CLEC is using this transpert element to complete an intral ATA toll call,
distinet from IXC traffie, oniginated from its local end user customer. The underlying
policy in the Commission’s Waller Creek Urder appears to be promotion of competition
in the wholesale market.”*® The policy goal in this proceeding is to promote competition
in the imral ATA toll market by allowing a CLEC to use UNE common transport to
¢omplete intrel ATA toll calls and thereby provide intraLATA toll service to its end user
customers.* This conclusion would be consistent with the FCC’s reguirement that IXCs
and other requesting telecommunication carriers may purchase UNEs for the prrpose of
offering exchange access services or the purpose of providing exchange access services

to themselves in order to provide interexchange services to consumers,'"

138 “WOLC can use UNE dark fiber {ar other UNEs) to carry traffic for any other telecommmication
provider...” [See Order an Reconsideration of Second Crder on Appeal of Order Nos. 9 and 2 at 1-2Z (June
10, 1999)].

139« WOCC will be able 10 provide wholesale access to any teletommmunivation provider, thus
enhaneing conpetition” (. at 11 (June 10, 1999)].

W8 The FCC recognized that FTA 96 was intended 10 promote competition for not ouly the local
and exchange access market but aiso for the toll market through the use of 1UINEs, (See First Report and
Order at ¥ 361).

¥ $CCs First Report and Order at {356,
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3. Arbitrators’ Ruling

The Arbitrators conclude that Sage and BireWALT are not restncted from
purchasing unbundied interoffice transport on the terminating side of the tandem
regardless of whether they serve the Jocal end user op the terminating end of an
intral. ATA tofl call. The Arbitrators rule that Sage and Bireh/ALT should not be required
10 pay access charges for elements 3 and 4 (tandem switching and common transport)
after dialing parity is implemented. The use of the common transport UNE, or any other
UUNE, for that matter, cannot be limited in any way by the type of traffic that passes
through it. Since, after implementing dialing parity, intral,ATA calls should be routed in
the sarne way as they were rouled before dialing parity was implemented, the Arbitrators
see no reason why a CLEC should compensate SWBT differently than it did before
dialing patity was implemented.'® It s clear that Section 5.2 in Attachment -
Compensation of the Interconnection agresment does not delineate any difference

between pre -and post-dialing parity.

F. DPL Issme Nps. 8and §

DPL Yssue No. 8: Is Bich/ALT or Sage required to notify SWBT regarding their end
user’s intraLATA PIC selection in order for SWBT to route the end user’s intralLATA tall
calls to the intraLATA PIC selected by the end user?

DPL ILssue No. 9 Should a CLEC be required to generate separate L3Rs to enable 2
CLEC existing custorner to defanlt to existing CLEC jinmal. ATA tofl provider?

17 Alsg, SWBT never clairoed during the proceedivgs that the UNE rates for cormmon and blended
transport do not adequately compensate SWET for carrying toll traffic. In any case, the Arbitrators note that
before implementing daling parity, conmnon wansport was used to carmy toll traffic znd SWBT did not
claim it wag insufficiently compensated. -

¥ Sage Briefat 13 (July 22, 1999).
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i. Parties’ positions

SWBT claims that Section 5.2.2.2.1.2 in Appendix Pricing —~ UNE requires it fo
roate intral. ATA calls to the LPIC selected by the end user. SWBT states that it canmot
know the end user’s LPIC selection without the CLEC’s notifying it of the selection.'*

SWRBT’s position regarding generation of separate L8Rs evolved during the
proceedings, In the Accessible Letter dated April 6, 1999,'%* SWRBT required the CLECs
1o submit separate LSRs for all CLEC customers. Later, as part of its rebuttal testimony,
SWHBT offered the option of a one-time conversion process in which the CLEC wonld
submit a single spreadshest for each ceniral office (limited to 20 accounts). SWBT
proposed to charge a $2.58 PIC.change charge, plus 30.05 for sach account shown on the
spreadsheet.'*® During the hearing, SWBT agreed to work with the CLEC on a different
process ' and not charge the CLEC for it.'*®

Sage proposes to notify SWBT through the LSR process only if any of its
customers affirmatively chooses an LPIC different from Sage.'¥® Birch/ALT relies upon
P.U.C Sunst. R 28.275(D{2)(B), which holds that custorners who do not affirmatively
choose an LPIC would defanlt to their existing carrfer.’®® According to Sage, default is

one that does not require any additional work by the customer or the carrier.'

# Direct Testimony of Rachel Bemstein at 12 (June 15, 1999),
3 Direct Testimeny of Gary Nuttall at 29 (June 15, 1999).

148 pehttal Testimony of Rachel Bernstein at 8 (Fune 24, 1999).
Wre gt 311 (July 13, 1999).

¥ 14, at 312,

3 Direct Testimony of Gary Nuttall at 20 (June 15, 1999).

1% Direct Testimony of Sean Minter at 10-11 (May 3, 1999).

'* Sage Brief at 17-18 (fuly 22, 1999).
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Sage and Birch/ALT contend that there is no need for them to submit separate
LSRs for all customers that affirmatively choose them as their intral,ATA toll provider,
or who failed to make an affirmative choice. Sage explains that generating L8Rs, even
using the mechanized process proposed by SWBT, would expend significant time and
effort, in addition to the charges assessed by SWBT.Y  Specifically, Sage’s witness
testified that the generation of LSRs by Sage would entail securing the customer fle,
producing the work order, generating information for the LSR, obtaining the FOC and
following through to ensure proper implementation.'® In addition, under its proposal,
SWBT would assess Sage a charge of $3.58 per order if the order contained the
maximum of 20 customer zccounts.™ Birch/ALT agreed that it would have to go

through a process similar to the one described by Sage.'*

. Discussion

The issus here is notification of SWBT by Sage and BicW/ALT. Clearly,
notification i essential and is a CLEC’s responsibility. Sage’s witness also agreed that
there is a need to communicate information regarding the CLEC’s customer LPIC choice
to SWBT."

* R ebuttal Testimony of Gary Nuttall at § (June 24, 1999); Tr. ot 291-282 (fuly 13, 1999).
V77, a1 290-201 (July 13, 1999).

13 Rebt;tmi Testimony of Rachel Bernstein at B {June 24, 1998).

15 -7r. at 293 (July 13, 1999},

18 1, a4 309,
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Sage and Birch/ALT assert that both processes suggested by SWHT, first in its
Accessible Letter and then the one-fime conversion process described in #s rebuttal
testimony, would cause them fo incur unreasonable casts, including both the costs
associated with the labor fime for generating LSRs and the fees charged by SWRT for the
conversion process jiself. Sage explained that the meaning of “default” is that there be no
additional work for the cartier or the custorner. While some additional work seems
inevitahle (e.g., the process of notifving {he customer on the change is one that cannot be
avoided), because SWEBT and all the other carriers would encounter the same amount of
additional work, this obligation is a parify cbligation. However, the conversion process
suggested by SWBT could endanger CLEC customers since a buman error in processing
the LR (or any other type of form) may result in a cnstomer’s being stammed.'’

It is apparent that when 2 CLEC customer chooses the local carrier as the LPIC or
does not make an affirmative choice, SWEBT camnot know the end user’s LPIC selection
without being notified of the selection by the CLEC.™®

3. Axbitrators’ Ruling

It is the Arbitrators’ ruling that a CLEC should notify SWBT using an LSR only if
a CLEC custorner affimatively chooses a different LPIC. As the Sage witness testified,
when a Sage customer chooses an LPIC other than Sage itself, Sage already notifies
SWBT of the customer’s choice using an LSR.'® SWBT should convert al} the other
customers for which the CLEC submitted, in the pre-dialing parity environment, LSRs

Ty, at 308-309 (July 13, 19993,
% SWBT's Briefat 13 {July 22, 1999).
¥ Far three fout of approximately 10,000} Sage custoroers who chose an intalATA pravider

different from Sagz, Sage has submitted SWBT separate LSRs that included the appropriate CIC. [See Tr.
at 174 (July 13, 1999)],




Docket Nos. 20745/20755 Arbitration Award Page 43 of 45

with LPIC field populated by “INot Applicable” (N/A) to the CLEC (serving as the LPIC).
In order to prevent errors, this conversion process would take place afier SWBT receives
the CLEC’s notification letter, informing SWBT that all of the existing customers,
besides those for which a separate LSR was submitied, have either chosen the CLEC as
their LPIC or have not made an affirmative choice. The Arbitrators recognize that SWBT
may incur costs to implement this one-time conversion process. SWBT may, therefore,
impose a reasonable, cost-based charge on Sage and Birch/ALT to recover the costs
associated with the one-time conversion process. The Arbitrators order that the interim

solution in Order No. 3 remain in place unti] a one-time conversion charge is developed.

For new customers that choose an intral. ATA toll provider different from the
serving CLEC, SWBT would be notified via an LSR in which the LPIC field would be
populated witk the CIC of the selected carrier. Because SWBT did not provide an
explanation for its need for a CIC for mew customers, other than as a routing
mechanism’®, the CLEC should be able to populate the LPIC ficld in the LSR for new
customers that select the CLEC as the LPIC with “N/A”, as it did for existing customers
in a pre-dialing parity environment.'® An LSR with the LPIC field populated with
“N/A” should serve as a notification to SWRBT that the customer has selected its serving
CLEC as the intralLATA toll provider.

ifl. Conclusion

The Arbitrators conclude that the foregoing Asbitration Award reflects a
resolution of the disputed issues presented by the parties for arbitration. The Arbitrators

158 Arbitrators’ analysis of DPL Issue Ne. 10.

! Direct Testimory of Sean Minter at 9 (May3, 1999,
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find that their resolution of the issues complies with the standard set in FTA 252(c), the

relevant provisions of PURA, and the Commission’s dispute resolution nules.

(¥
SIGNED AT AUSTIN, TEXAS on the 4 __day of November 1999,

L. Moo Paiho

D. Diane Parker
Co-Arhifrator
Meena Lhonas
Meena Thomas -
Ca-Arbitrator
Staff Advisors:
Shay Mallik
Anmoe MceKibbin
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